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I. INTRODUCTION

This case is an ejectment and quiet title action brought by JDH

Cranberries, LLC (JDH), against James J. O' Hagan (O' Hagan) and his

wife to settle a long-standing property dispute between O' Hagan and the

former owner (now deceased) of the property. The Washington State Bar

Association (WSBA) has nothing to do with the real property, located in

Grayland, Pacific County, Washington, some 130 miles from the WSBA' s

headquarters in Seattle. Nor did the WSBA have any involvement in the

dispute between neighbors that resulted in O' Hagan' s apparently mistaken

belief that he has any legal rights in the subject property. Nevertheless, 

the WSBA was brought into this matter when O' Hagan filed a

counterclaim" ( also captioned " complaint for damages") ( hereinafter, 

counterclaim) against the WSBA because of his unhappiness with WSBA

members ( i. e., lawyers licensed by the WSBA, as required to practice law

in Washington state) who represented clients and served as judges in the

protracted litigation over the property dispute. 

O' Hagan' s attempt to assert claims against the WSBA appears

based on a fundamental misperception of the role of the WSBA as a

mandatory bar, serving as the licensing agency for lawyers in Washington

under a delegation of authority from the Washington Supreme Court. 

O' Hagan makes no factual assertions that the WSBA did or failed to do



anything to O' Hagan. Instead, he makes generalized complaints about his

experiences with the legal and judicial system in Washington and his

treatment by various lawyers and judges ( some or all of whom may, of

necessity, be members of the WSBA). The WSBA does not, however, 

control the actions of its lawyer members in representing clients nor of its

judicial members in deciding cases. If the lawyers with whom O' Hagan

has interacted have caused him any legally cognizable injury, his recourse

is against those individuals, not the WSBA. If O' Hagan disagrees with

judicial rulings against him, his remedy is to appeal those rulings, not to

sue the WSBA. 

The superior court correctly dismissed O' Hagan' s claims against

the WSBA with prejudice. O' Hagan fails to state a claim upon which

relief may be granted because his claims against the WSBA are based on a

legally and factually insupportable notion that the WSBA is responsible

for legal work performed by lawyer members or judicial rulings made by

judicial members. 

Although unclear, to the extent the counterclaim could be read to

suggest that the WSBA failed to discipline members for alleged ethical

violations, the superior courts lack jurisdiction over any such claim

because the Washington Supreme Court has exclusive jurisdiction over

lawyer discipline in Washington. Furthennore, O' Hagan lacks standing to

2



assert this claim, any such claim fails to state a claim upon which relief

may be granted and, to the extent O' Hagan seeks an award of damages, 

such a claim is barred by quasi-judicial immunity. 

To the extent the counterclaim could be read to suggest that the

WSBA failed to discipline judges for alleged violations of the Code of

Judicial Conduct, the WSBA does not handle claims regarding alleged

judicial misconduct; a separate agency, the Washington Commission on

Judicial Conduct, perforins that function. 

Finally, to the extent the counterclaim alleges criminal sabotage in

violation of RCW 9. 05. 060, there is no private civil right of action under

this criminal statute. 

O' Hagan does not dispute or even discuss any of these conclusions

in his opening brief. Instead, he argues that the superior court judge

should not have decided the case and makes various other allegations

about the judge' s conduct that occurred after the WSBA had already been

dismissed from the case. The WSBA' s motion to dismiss was properly

before Judge Stephen Brown of the Grays Harbor County Superior Court

because O' Hagan filed an affidavit ofprejudice against the only superior

court judge in Pacific County. When that occurs, the Pacific and

Wahkiakum County Local Rules call for cases then to be heard by a Grays

Harbor County Superior Court judge. O' Hagan' s attempt to file a second



affidavit of prejudice, against Judge Brown, was ineffective because the

statute authorizing affidavits of prejudice pennits only one. 

In sum, O' Hagan has no viable claims against the WSBA, as the

court below properly concluded. This Court should affirm. 

II. COUNTERSTATEMENT OF THE ISSUES

1. Whether Grays Harbor County Superior Court Judge

Stephen Brown had authority to proceed with the case, including deciding

the WSBA' s motion to dismiss. 

2. Whether this Court should decline to consider any

challenge to the merits of the superior court' s dismissal of all claims

against the WSBA because O' Hagan does not assign error to any of the

superior court' s rulings concerning the WSBA nor does he present any

argument about them in his opening brief. 

Whether the superior court correctly dismissed O' Hagan' s

claims against the WSBA for failure to state a claire upon which relief

may be granted, to the extent his claims are premised on the conduct of

lawyers and judges licensed by the WSBA. 

4. Whether the superior court correctly dismissed O' Hagan' s

claims against the WSBA for lack of subject matter jurisdiction, lack of

standing, failure to state a claim upon which relief may be granted, and

quasi-judicial immunity, to the extent his claims may be premised on an
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alleged failure of the WSBA to discipline lawyer and judicial members of

the WSBA. 

Whether the superior court correctly dismissed O' Hagan' s

claim under RCW 9. 05. 060 because there is no private civil right of action

under this criminal statute. 

6. Whether the superior court correctly dismissed O' Hagan' s

claims against the WSBA for the additional reasons stated in the superior

court' s order. 

III. STATEMENT OF THE CASE

This lawsuit is about a property matter that has nothing to do with

the WSBA. O' Hagan apparently was involved in a long-running legal

dispute with his now -deceased neighbor, the upshot of which is that

O' Hagan believes he has some rights in a parcel of property now owned

by JDH. JDH brought this ejectment and quiet title action to resolve the

matter once and for all. The WSBA is a party to this case only due to the

mistaken belief by a pro se litigant that suing the WSBA is a viable means

of correcting or seeking compensation for perceived unfairness in the legal

proceedings surrounding the property dispute. 

JDH filed a complaint for ejectment and quiet title against

O' Hagan and his wife on October 12, 2015, in Pacific County Superior



Court. CP at 1045- 1071.
1

On October 26, 2015, O' Hagan filed an answer

and counterclaim against JDH. CP at 1- 24. On December 14, 2015, 

O' Hagan filed an affidavit of prejudice against Pacific County Superior

Court Judge Michael Sullivan, who is the sole superior court judge on that

court. CP at 134- 139. On January 7, 2016, O' Hagan filed a counterclaim

against the WSBA. CP at 160- 165. 

On January 20, 2016, the WSBA filed a motion to dismiss the

counterclaim with prejudice, and noted the motion for consideration on

February 8, 2416. CP at 1174- 1212, 1213. Because an affidavit of

prejudice had been filed against Judge Sullivan of the Pacific County

Superior Court, the motion was placed on the motion calendar in Grays

Harbor County Superior Court. CP at 1213. See Pacific and Wahkiakum

Counties LCR 2( B). 

On February 1, 2016, O' Hagan filed an affidavit of prejudice

against Grays Harbor County Superior Court Judge Stephen Brown, CP at

175- 178, who was assigned to preside over the February 8"' Grays Harbor

County Superior Court civil motion docket. O' Hagan did not file a timely

opposition to the WSBA' s motion to dismiss. See CR 6( d) ( oppositions to

This statement of the case includes the procedural facts relevant to the counterclaim

against the WSBA and a few other procedural facts needed for context, but is not a

complete procedural history of the proceedings below as between JDH and O' Hagan. 
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motions due not later than one day before the hearing, unless otherwise

provided by the court). 

On February 8, 2016, counsel for the WSBA and counsel for JDH

appeared in Grays Harbor County Superior Court for the hearing. 

O' Hagan did not appear. Tr. 02/ 08/ 16 at 2, 
42; 

CP at 1214. Judge Brown

acknowledged that an affidavit of prejudice had been filed against him, but

held that it would not be granted because O' Hagan had already filed the

one affidavit of prejudice allowed by statute. Tr. 02/ 08/ 16 at 3. See RCW

4. 12. 050( 1) (" no party or attorney shall be pennitted to mare more than

one such application in any action ..."). Judge Brown went on to address

the alleged grounds of prejudice cited by O' Hagan and concluded they

were factually unsupported. Tr. 02/ 08/ 16 at 3- 4. Judge Brown then

granted the WSBA' s motion to dismiss, dismissing all claims against the

WSBA with prejudice and without leave to amend. Tr. 02/ 08/ 16 at 4; CP

at 907- 913, 1214. Later that day, O' Hagan filed an untimely response to

the WSBA' s motion. CP at 182- 211. 

Further proceedings ensued between JDH and O' Hagan, and the

superior court held a hearing and made an oral ruling granting JDH' s

motion for summary judgment on February 29, 2016. Tr. 02/ 29/ 16 at 55. 

It does not appear that the court reporters compiled all of the designated individual

transcripts into a consecutively -paginated Verbatim Report of Proceeding volume. 
Therefore, references are to the page numbers of the individual transcripts submitted by
the court reporters to this Court. 

VA



On March 7, 2016, O' Hagan filed a motion for reconsideration of the

court' s orders granting the WSBA' s motion to dismiss and JDH' s motion

for summary judgment, CP at 928- 1005, outside of the 10 day limit for

filing a motion for reconsideration of the order granting the WSBA' s

motion to dismiss. See CR 59( b). On March 10, 2016, the WSBA

opposed the motion for reconsideration, CP at 1215- 1221, and on March

22, 2016, the superior court signed an order denying the motion. CP at

1284- 1285. 

Further proceedings ensued between JDH and O' Hagan, resulting

in a finaljudginent in JDH' s favor. CP at 1168- 1173. O' Hagan appealed

to this Court. 

IV. STANDARD OF REVIEW

A superior court' s rejection of an affidavit of prejudice is reviewed

de novo when it involves interpretation of the affidavit of prejudice statute, 

RCW 4. 12. 050. See State i,. Tarabochia, 150 Wn.2d 59, 63, 74 P. 3d 642

2003). A judge' s decision declining to recuse where not mandated by an

affidavit of prejudice is reviewed for abuse of discretion. State v. Gentry, 

183 Wn.2d 749, 761, 356 P. 3d 714 ( 2015). 

A superior court' s ruling on a motion to dismiss is reviewed de

novo. Becker v. Comty. Health Sys., Inc., 184 Wn.2d 252, 257, 359 P. 3d

746 ( 2015). A complaint is properly dismissed under CR 12( b) if the

8



court lacks jurisdiction " over the subject matter" or " over the person," or

if the complaint fails " to state a claim upon which relief can be granted." 

CR 12( b)( 1), ( 2), ( b). A complaint fails to state a claim if, presuming " that

the plaintiff' s factual allegations are true," the plaintiff "can prove no set

of facts that would justify recovery." Thjillo v. Nw. Trustee Sens., Inc., 

183 Wn.2d 820, 830, 355 P. 3d 1100 ( 2015). 

A superior court' s denial of a motion for reconsideration is

reviewed for abuse of discretion. West i,. Dep' t ofLicensing, 182 Wn. 

App. 500, 516, 331 P. 3d 72 ( 2014). 

V. ARGUMENT

O' Hagan' s primary contentions on appeal appear to be that ( 1) this

matter should not have been heard in Grays Harbor County Superior

Court, and Grays Harbor County Superior Court Judge Stephen Brown

was required to recuse himself (Assigmnents of Error 7- 12); and ( 2) that

the superior court then made various alleged errors at hearings that

occurred after the WSBA was dismissed from the case ( Assignments of

Error 1- 5, 13- 17). 

As to the first set of issues, it was O' Hagan himself who caused the

case to be heard in Grays Harbor County by filing an affidavit of prejudice

against the sole Pacific County Superior Court judge when the applicable

local civil rules call for such matters then to be heard in Grays Harbor

0



County Superior Court. Furthennore, because O' Hagan had already filed

one affidavit of prejudice, his subsequent affidavit of prejudice against

Judge Brown was properly rejected, and Judge Brown did not otherwise

abuse his discretion in determining that recusal was not warranted. 

As to the second set of issues, O' Hagan assigns no error to the

superior court' s rulings as they relate to the WSBA, nor does he present

argument about any alleged errors in his brief, and this Court therefore

should not consider any challenge to the superior court' s handling of

O' Hagan' s claims against the WSBA. The Court should therefore

summarily affirm the superior court' s dismissal of all claims against the

WSBA with prejudice. Even were the Court to entertain any arguments

concerning the WSBA, the superior court was clearly correct on the merits

and should be affirmed. 

It is difficult to decipher what O' Hagan' s claims against the

WSBA might even be, because O' Hagan attributes no acts or omissions

directly to the WSBA or its employees or volunteers. See CP at 160- 165. 

This pattern carries over to his appellate brief, where he refers repeatedly

to various WSBA members ( i. e., lawyers or judges whose professional

licenses are administered by the WSBA) and their supposed misdeeds, but

again cites no acts or omissions of the WSBA itself nor any actual

relationship between O' Hagan and the WSBA. See Br. of App., passhn. 

10



For numerous reasons, O' Hagan has not and cannot state any actionable

claim against the WSBA within the subject matter jurisdiction of the state

superior courts, as the superior court correctly concluded here. 

Because O' Hagan does not assign error to or discuss in his brief

any of the specific findings and conclusions of the superior court in its

order dismissing all claims against the WSBA with prejudice, the Court

should not consider any challenge to the merits of the superior court' s

decision. Even if the Court were to consider it, however, the superior

court was correct on the merits and this Court should affirm. 

A. Proceedings in This Case Were Properly Conducted in
Grays Harbor County Superior Court. 

O' Hagan contends that venue of this matter was improperly

changed to Grays Harbor County Superior Court, and that Grays Harbor

County Superior Court Judge Stephen Brown improperly " assumed

precedence" over the matter after O' Hagan filed an affidavit of prejudice

against hien. See Br. of App. at 2. Neither contention has merit. 

1. The Superior Court followed its local civil rules

governing judge trades when the Pacific County
Superior Court judge is disqualified. 

Contrary to O' Hagan' s understanding, " venue" of this matter was

not changed; it remains a Pacific County Superior Court matter, and all

pleadings and orders were filed and docketed in that court. See CP, 

11



passing. Rather, after O' Hagan disqualified the sole superior courtjudge

in Pacific County, motions were heard by a Grays Harbor County Superior

Court judge, pursuant to the judge trade provisions of the case assignment

local rule. See Pacific and Wahlciakum Counties LCR 2( B). The superior

court, and the other parties to this case, followed the applicable court

rules, and O' Hagan does not and cannot contend otherwise. There was no

error. 

Furthermore, although O' Hagan filed an affidavit of prejudice

against the Grays Harbor County Superior Court judge assigned to the

civil motions docket, and thereby objected to that particularjudge hearing

matters in his case, CP at 175- 178, it does not appear that he objected

below to matters being heard in Grays Harbor County Superior Court

generally — or at least not to the WSBA' s motion to dismiss being noted

on the Grays Harbor County Superior Court civil motion docket

pursuant to the judge trade procedures in the local civil rules. Any such

objection therefore was not properly preserved for appeal and should not

3 O' Hagan' s response to the WSBA' s motion, CP at 182- 211, was filed on February 8, 
2016, after the motion hearing, which O' Hagan did not attend, occurred. It was therefore
not timely and neither the superior court nor this court has any obligation to consider it. 
However, even had it been properly filed, it contains no objection to the motion being
heard as noted in Grays Harbor County Superior Court. See CP at 182- 211. And, 
although the caption of O' Hagan' s pleading refers to a " motion to disqualify all
Washington State Bar members as judges," CP at 182, O' Hagan never noted such a

motion on the court' s calendar and it was therefore not considered. Even had it been

properly noted and considered, this also is not an objection to the matter being heard in
Grays Harbor County Superior Court rather than Pacific County Superior Court. 

12



be considered by this court. See RAP 2. 5( a) ( appellate court generally will

not review errors raised for the first time of appeal); Better Fin. Solutions, 

Inc. v. Caicos Corp., 117 Wn. App. 899, 912, 73 P. 3d 424 ( 2003) ( same). 

2. The Superior Court properly rejected O' Hagan' s
second affidavit of prejudice, and recusal was not

required. 

In Washington, a party is afforded the opportunity to have one

judge automatically disqualified from hearing his case if he files an

affidavit of prejudice complying with the procedural requirements of the

statute, RCW 4. 12. 050. See State v. Dominguez, 81 Wn. App. 325, 328, 

914 P. 2d 141 ( 1996) ( party may change judges once as a matter of right, 

upon timely motion and affidavit of prejudice, without substantiating

claim of prejudice). O' Hagan did so. CP at 134- 139. By statute, a

litigant is not pennitted to file more than one such affidavit in the same

action. RCW 4. 12. 050( 1). That is what O' Hagan attempted to do, CP at

175- 178, and the second affidavit of prejudice was therefore properly

rejected. See RCW 4. 12. 050( 1); State v. Dixon, 74 Wn.2d 700, 702, 446

P.2d 329 ( 1968) ( moving party is entitled to but one change ofjudges on

motion and affidavit of prejudice, and he cannot file successive affidavits

and obtain any additional changes of judges). 

Due process, the appearance of fairness doctrine and the Code of

Judicial Conduct also require a judge to disqualify himself if he is biased

13



against a party or his impartiality may reasonably be questioned. 

Dominguez, 81 Wn. App, at 328. A party claiming bias or prejudice must

adequately support the claim; prejudice is not presumed as it is under

RCW 4. 12. 050. Id. The party seeking recusal must produce sufficient

evidence demonstrating actual or potential bias, such as personal or

pecuniary interest on the part of the judge; mere speculation is not enough. 

Kok v. Tacoma Sch. Dist. No. 10, 179 Wn. App. 10, 24, 317 P. 3d 481

2013). 

O' Hagan' s claims of bias are based on ( 1) a comment Judge

Brown allegedly made to O' Hagan and/or his treating O' Hagan " rudely" 

during a court hearing in a case involving O' Hagan' s son; and ( 2) the

judge' s membership in the WSBA. CP at 175- 176. However, O' Hagan

offers no evidence beyond his own assertion that the statement was ever

made, and as such does not satisfy the " sufficient evidence" requirement,
4

See, e.g., Dominguez, 81 Wn. App. at 329 ( absent supporting

documentation, party' s bare assertion does not meet evidentiary

requirement for substantiating claim of potential bias). Nor does a single

instance of allegedly making a rude statement to O' Hagan during the

course of hearing a case — in which the judge ruled in favor of O' Hagan' s

4
According to Judge Brown, he went back and reviewed the case record and files, and

listened to the tape recording of the court hearing, and there is no record of the statement
O' Hagan alleges having been made. Tr. 02/ 08/ 16 at 3- 4. 

14



son — create an appearance of unfairness against O' Hagan in a later

unrelated case. And, as courts have repeatedly held, membership in a bar

association is not a source of bias requiring recusal in cases where the bar

association is a party. See, e,g., Denardo v. Municipality ofAnchorage, 

974 F. 2d 1200, 1201 ( 9th Cir. 1992) (" The fact that a plaintiff sues a bar

association does not require recusal ofjudges who are members of that bar

association." ) -3 see also Hu v. Am. Bar Ass 'n, 334 F. App' x 17, 19 ( 7th Cir. 

2009) ( citing Hirsh v. Justices of the Sup. Ct. of Cal., 67 F. 3d 708, 715

9th Cir. 1995); Plechner v. TYidener College, Inc., 569 F.2d 1250, 1262

n.7 ( 3d Cir. 1977); Parrish v. Bd. ofComm' rs ofAlabama State Bar, 524

F. 2d 98, 104 ( 5th Cir. 1975). The superior court judge did not abuse his

discretion in determining that recusal was not warranted, and this Court

should affinn. 

B. O' Hagan' s Claims Against the WSBA Were Properly
Dismissed, 

O' Hagan does not assign error to any of the findings or

conclusions made by the superior court in granting the WSBA' s motion to

dismiss, nor does he present any argument about why the superior court

was allegedly incorrect in doing so. Furthermore, although O' Hagan

moved the superior court for reconsideration of its decision, which the

superior court denied, O' Hagan presents no assignments of error or
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arguments concerning the denial of his motion for reconsideration. 

Accordingly, this Court should deem those issues waived and summarily

affirm the superior court' s rulings on those motions. Even were the Court

to consider the merits, however, the superior court correctly dismissed all

claims against the WSBA, and correctly denied reconsideration of the

dismissal, for the reasons stated by the superior court in its orders. 

1. Any argument concerning the merits of the superior
court' s dismissal of all claims against the WSBA has

been waived. 

As discussed above, O' Hagan' s opening brief argues primarily

about whether the case should have been heard by Superior Court Judge

Stephen Brown in Grays Harbor County Superior Court. To the extent

O' Hagan discusses any substantive decisions by the superior court, they

relate to the claims between O' Hagan and JDH and occurred at hearings

after the WSBA had been dismissed from the case. O' Hagan has not

specifically or adequately assigned error to any aspect of the superior

court' s granting the WSBA' s motion to dismiss or the superior court' s

denial of reconsideration of this ruling. Therefore, this Court should not

consider arguments going to the merits of the superior court' s dismissal of

the claims against the WSBA. See Bohn v. Cody, 119 Wn.2d 357, 368, 

832 P. 2d 71 ( 1992) ( appellate court will not consider an inadequately

briefed argument); Cowiche Canyon Conservatory v. Bosley, 118 Wn.2d
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801, 809, 828 P. 2d 549 ( 1992) ( argument unsupported by citation to the

record or authority will not be considered); State v. Sims, 171 Wn.2d 436, 

441, 256 P. 3d 285 ( 2011) ( an appellant is deemed to have waived any

issues that are not raised as assignments of error and argued by brief); 

Conrad v. Alderwood Manor, 119 Wn. App. 275, 297, 78 P. 3d 177 ( 2003) 

argument not raised and argued in opening brief on appeal is waived). 

Likewise, O' Hagan should be deemed to have waived any argument

regarding the superior court' s denial of his motion for reconsideration. Cf. 

Brower v. Pierce County, 96 Wn. App. 559, 567, 984 P. 2d 1036 ( 1999) 

challenge to denial of motion for reconsideration deemed abandoned

where not argued, even though appellants assigned error to it). This Court

should therefore affinn. 

2. All of O' Hagan' s claims against the WSBA, which are

premised on the professional conduct of individual

WSBA members, were properly dismissed for failure to
state a claim. 

O' Hagan' s counterclaim is filled with conclusory assertions but

contains no actual facts regarding specific conduct or occurrences. The

gist of it is that he is unhappy with various, but not specifically identified, 

experiences with lawyers and the courts. However, O' Hagan has no cause

of action against the WSBA for the professional conduct of lawyer
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members or the judicial conduct of judicial members of the WSBA, as the

superior court correctly concluded. 

The WSBA performs certain regulatory and disciplinary functions

under a delegation of authority from the Washington Supreme Court. See

Washington General Rule ( GR) 12. 1; see generally Washington

Admission and Practice Rules (APR) and Rules for Enforcement of

Lawyer Conduct (ELC). Lawyers who practice law in Washington state

unless they fall within Washington Rule of Professional Conduct ( RPC) 

5. 5( c) or (d)), or apply for limited admission under APR 8 or 14, are

required to be active members of the WSBA. See APR 1( b). Many

judges are also required to be lawyers admitted to practice, see, e.g., 

Const. art. IV § 17 ( eligibility for Supreme Court justices and superior

court judges); RCW 3. 34.060 (eligibility for district court judges), and

judges are eligible for Judicial member status in the WSBA. , See WSBA

Bylaws III(13)( 3) ( as amended effective January I, 2017), available at

http:// www.wsba.org/—/media/ Files/About%20WSBA/ Governance/ W SBA

2 0Bylaws/ Current% 20Bylaws.ashx. 

The WSBA does not, however, direct or control the professional

conduct of individual members, nor how individual judges rule on issues

that come before them. O' Hagan has cited no authority — either to the

superior court or to this Court — under which the WSBA itself can be held
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liable for the acts of its members, and there is none. If O' Hagan has been

injured by a member of the Bar, he can pursue legal action directly against

the individual. If O' Hagan has been directly affected by a legal ruling in a

case to which he is a party, his remedy is to appeal that ruling. To the

extent O' Hagan seeks to hold the WSBA liable for the acts of its

members, the counterclaim was properly dismissed for failure to state a

claim upon which relief may be granted. CR 12( b)( 6). 

In addition or alternatively, if O' Hagan is simply complaining

about the general state of affairs in Washington ( as he perceives them), he

lacks standing to pursue a legal remedy. See Ullery v. Fulleton, 162 Wn. 

App. 594, 604- 05, 256 P. 3d 406 ( 2011) ( claims of a plaintiff who lacks

standing cannot be resolved on the merits and must fail). A party lacks

standing to bring a suit unless he can demonstrate a clear legal or equitable

right and a well-grounded fear of inunediate invasion of that right. 

DeFunis v. Odegaard, 82 Wn.2d 11, 24, 507 P. 2d 1169 ( 1973), vaeated on

other grounds, 416 U. S. 312, 94 S. Ct. 1704, 40 L. Ed. 2d 164 ( 1974). To

have standing, a party must show a real, present, and substantial interest in

the matter, and must benefit from the relief granted. State ex rel. 

Gebhardt v. King Co. Sup. Ct., 15 Wn.2d 673, 680, 131 P. 2d 943 ( 1942). 

A party has no standing if the claimed injury is merely conjectural or

hypothetical, Trepanier v. City ofEverett, 64 Wn, App. 380, 383, 824 P. 2d
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524 ( 1992), and the doctrine of standing prevents a litigant from raising

another' s legal rights, Haberman v. Wash. Pub. Power Supply Sys., 109

Wn.2d 107, 138, 744 P. 2d 1032 ( 1987). To the extent O' Hagan raises

generalized claims about the legal and judicial system in Washington, he

does not satisfy these requirements of standing. Accordingly, the superior

court properly dismissed O' Hagan' s counterclaim against the WSBA for

this alternative reason. 

3. To the extent the claims against the WSBA were

premised on an alleged failure to discipline its members, 

the claims were properly dismissed for lack of
jurisdiction, lack of standing, failure to state a claim, 
and quasi-judicial immunity. 

Because O' Hagan' s claims against the WSBA are so difficult to

decipher, the WSBA, out of an abundance of caution, addressed in its

motion to dismiss the possibility that O' Hagan meant to advance some

sort of failure to discipline claim, even though the counterclaim does not

clearly articulate any such claim. Even if that is what O' Hagan meant, 

any such claim is barred on multiple grounds: lack of subject platter

jurisdiction, lack of standing, failure to state a claim, and quasi-judicial

immunity held by the WBSA. 

In Washington, the Supreme Court has exclusive responsibility to

administer the lawyer discipline system and to dispose of individual cases

of lawyer discipline. ELC 2. 1; see also, e.g., Graham v. Wash. State Bar
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Assn, 86 Wn.2d 624, 631, 548 P. 2d 310 ( 1976) ( Supreme Court has

exclusive and inherent authority over admission, enrollment, discipline, 

disbarment, etc., of lawyers). The Supreme Court has, through the ELCs, 

delegated certain functions to the WSBA' s staff, Board of Governors, and

appointees, and — as to procedural matters not implicated here — to the

lower courts. See generally ELC Title Il. Specifically, the only authority

delegated by the Supreme Court to the superior courts in the lawyer

discipline context is ( 1) to enforce subpoenas issued under the ELCs, ELC

4. 7; ( 2) to hear petitions for appointment of limited guardians for

respondents in disciplinary or disability proceedings, ELC 8. 9; and ( 3) to

file judgments entered by the Supreme Court on orders for costs and

expenses assessed in disciplinary proceedings, ELC 13. 9( 1). 

Thus, to the extent O' Hagan intended to complain that the WSBA

has failed to discipline members for ethical violations, even were he to

supply the missing details, the superior courts would lack jurisdiction to

entertain such a claim or grant any relief. See generally In re Sandi, 177

Wn.2d 743, 767- 68, 302 P. 3d 864 ( 2013) ( noting that superior court' s

authority in relation to attorney discipline system is limited to powers

expressly delegated in the ELC). Therefore, the superior court correctly

dismissed O' Hagan' s counterclaim pursuant to CR 12( b)( 1). 
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Second, even if superior courts had jurisdiction over lawyer

disciplinary matters generally which they do not O' Hagan specifically

lacks standing to complain about the lack of disciplinary action taken

against others. See, e.g., Linda R. S. v. Richard D., 410 U. S. 614, 619, 93

S. Ct. 1146, 35 L. Ed. 2d 536 ( 1973) (" a private citizen lacks a judicially

cognizable interest in the prosecution or nonprosecution of another," and

therefore " lacks standing to contest the policies of the prosecuting

authority when he himself is neither prosecuted nor threatened with

prosecution"); Collura v. Maguire, 569 F. App' x 114, 117 ( 3d Cir. 2014) 

grievant had no right to have disciplinary action taken against attorney

and thus suffered no injury as a result of the disciplinary board' s decision

not to pursue his complaint); In re Attorney Disciplinary Appeal, 650 F. 3d

202, 203- 04 ( 2d Cir. 2011) ( complainant lacked standing to appeal district

court' s decision not to discipline an attorney); Doyle v. Oklahoma Bar

Ass' n, 998 F.2d 1559, 1567 ( 10th Cir. 1993) ( private plaintiff has no right

to compel a prosecutorial authority to pursue charges, and the only one

who stands to suffer direct injury in a disciplinary proceeding is the lawyer

involved; the plaintiff "has no more standing to insert himself

substantively into a license -based discipline system than he has to compel

the issuance of a license."); Scheidler- v. Avery, No. No. C12 -5996 -RBL, 

2015 WL 7294544, at * 7- 8 ( W.D. Wash. Nov. 17, 2015) ( plaintiff lacks

22



standing to sue WSBA over dismissal of grievances/ failure to discipline), 

appealfiled, No. 15- 35945 ( 9th Cir. 2015); Akinaka v. Diseiplinajy Bd. of

Hawai 'i Supreme Court, 979 P. 2d 1077, 1084- 86 ( Haw. 1999) ( grievant' s

only function is to supply evidence of alleged attorney malfeasance to

Office of Disciplinary Counsel; grievant has no right to dictate the course

of an investigation or even to compel Office of Disciplinary Counsel to

take any action on his complaint); Cotton v. Steele, 587 N.W.2d 693 ( Neb. 

1999) ( grievant lacked standing to bring lawsuit complaining that bar

association dismissed his grievance without supplying a reason and

without instructing the lawyer to respond to the complaint, allegedly

refuses to investigate grievances submitted by pro se litigants, and

allegedly refuses to enforce the disciplinary rules). Accordingly, O' Hagan

like any member of the general public — lacks standing to sue the WSBA

for allegedly failing to discipline its members ( if that is what he in fact

intended to allege), and the superior court correctly dismissed his

counterclaim for this additional reason. See Meg, 162 Wn. App. at 604- 

05. 

Third, even if O' Hagan had standing to pursue claims based on

alleged failure to discipline — which he does not — his claims would fail to

state a cause of action. See Doyle, 998 F. 2d at 1568- 70 ( holding in the

alternative that claims relating to bar association' s handling of grievance
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failed to state a claim upon which relief could be granted); see also Saier

v. State Bar ofMichigan, 293 F.2d 756, 761 ( 6th Cir. 1961) ( no

constitutional right to require the State Bar to process appellant' s request

for an investigation of certain lawyers). Therefore, the superior court also

correctly dismissed the counterclaim for failure to state a claim upon

which relief may be granted under CR 12( b)( 6). 

Fourth, any claim for damages predicated on an alleged failure to

discipline would be barred by absolute quasi-judicial immunity. See GR

12. 3 (" All boards, committees, or other entities, and their members and

personnel, and all personnel and employees of the Washington State Bar

Association, acting on behalf of the Supreme Court under the Admission

to Practice Rules, the rules for Enforcement of Lawyer Conduct, and the

Disciplinary Rules for Limited Practice Officers, shall enjoy quasi-judicial

immunity if the Supreme Court would have immunity in perfonning the

same functions."); Hirsch v. Justices ofSup. Ct. ofCal., 67 F. 3d 708, 715

9th Cir. 1995) ( holding that Bar Court judges and prosecutors have quasi- 

judicial immunity from monetary damages); Simons v. Bellinger, 643 F.2d

774, 780 ( D. C. Cir. 1980) ( state bar counsel' s decision to investigate a

complaint " is well- recognized as a determination which is comparable to

judicial decision making" and is " entitled to absolute immunity"); Clark v. 

Wash., 366 F. 2d 678, 681 ( 9th Cir. 1966) ( as an arm of the Washington
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Supreme Court in connection with disciplinary proceedings, the Bar

Association is an integral part of the judicial process and therefore entitled

to same immunity afforded prosecuting attorneys in Washington); 

Scheidler, 2015 WL 7294544, at * 9 ( WSBA defendants immune from suit

under absolute quasi-judicial immunity); Grundstein v. Wash. State Bar

Assn, No. 2: 12- cv-569- RSL, 2012 WL 3901615, at ** 2- 4 ( W.D. Wash. 

Sept. 7, 2012), aff'd, No. 12- 35792, Dkt. 71- 1 ( 9th Cir. May 29, 2014) 

district court properly dismissed plaintiff' s request for damages because

the WSBA is immune from liability). Furthermore, "[ 1] ike other forms of

official immunity, judicial immunity is an immunity from suit, not just

from ultimate assessment of damages." Mireles v. Waco, 502 U. S. 9, 11, 

112 S. Ct. 286, 116 L. Ed. 2d 9 ( 1991). Thus, O' Hagan cannot obtain

monetary damages from the WSBA related to the perfonnance of its

regulatory or disciplinary functions, and the superior court correctly

dismissed his counterclaim for this additional reason. 

4. To the extent the claims against the WSBA were

premised on an alleged failure to discipline judges who

engage in judicial misconduct, the WSBA would not be

a proper party to those claims and they were correctly
dismissed for failure to state a claim. 

In Washington, the Commission on Judicial Conduct ( CJC) -- a

separate entity not connected with the WSBA investigates allegations of

judicial misconduct. See generally Const. art. IV, 5 31; RCW 2. 64. It has
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the authority to take certain disciplinary actions for judicial or judicial

campaign misconduct against judges, and to recommend other, more

serious, disciplinary actions to the Washington Supreme Court. RCW

2. 64. 055. The WSBA does not perforin these functions. Thus, to the

extent that the counterclaim is premised on the failure to discipline

unidentified) judges for alleged (unspecified) judicial misconduct, the

WSBA would not be a proper party. Because O' Hagan would be unable

to state any viable claim against the WSBA related to alleged failure to

take action against alleged judicial misconduct — even were he to supply

the missing details — the superior court correctly dismissed the

counterclaim for failure to state a claim pursuant to CR 12( b)( 6). 

5. There is no private right of action under the criminal

statute cited in the counterclaim and all claims asserted

under that statute were correctly dismissed for failure
to state a claim. 

For the most part, the counterclaim does not identify what legal

authority O' Hagan is relying on for his purported causes of action. The

only such authority cited in the counterclaim is " criminal sabotage" 

pursuant to RCW 9. 05. 060. The counterclaim contains no specific factual

allegations establishing how this statute may have been violated. See, e.g., 

Haberman, 109 Wn.2d at 120 ( court not required to accept legal

conclusions as true), Shutt v. Moore, 26 Wn. App. 450, 453, 613 P. 2d
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1188 ( 1980) ( plaintiff must allege facts establishing that specific rights

have been violated; general conclusory allegations are insufficient). 

More importantly, however, this criminal statute does not provide

for a private right of action. When the Washington Legislature has

intended to create a private civil right of action and/or civil penalties based

upon violation of a criminal statute, it has done so explicitly. See, e.g., 

RCW 70. 105D. 080 ( authorizing private right of action for the recovery of

remedial action costs under the Model Toxics Control Act); RCW

70.94.430-.431 ( authorizing both criminal and civil penalties for violations

of the Clean Air Act). In contrast, there is nothing comparable in the

statute cited by O' Hagan to suggest that the Legislature intended anything

other than enforcement by public criminal prosecution. Civil claims based

on criminal statutes that do not contain a private right of action are

properly dismissed under CR 12( b)( 6). See Motor Car Dealers' Ass' n of

Seattle v. Fred S. Haines Co., 128 Wash. 267, 271, 274, 222 P. 611 ( 1924) 

affinning dismissal upon demurrer predecessor to CR 12( b)( 6) of

civil action premised upon statute making selling automobiles on Sunday a

misdemeanor). Therefore, the superior court correctly dismissed the

counterclaim for this additional reason. 
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6. The superior court did not abuse its discretion in

denying O' Hagan' s motion for reconsideration of its
order granting the WSBA' s motion to dismiss. 

The superior court correctly denied O' Hagan' s motion for

reconsideration for two reasons, either one of which would be sufficient

standing alone: ( 1) the motion was untimely; and ( 2) the motion lacked

merit. There was no abuse of discretion. 

First, motions for reconsideration must be filed within 10 days of

the order to be reconsidered. CR 59( b). The WSBA' s motion to dismiss

was granted by the superior court on February 8, 2016, CP at 907- 913, 

1214, and the order was docketed by the Pacific County Superior Court

Clerk on February 19, 2016, see CP at 907. Therefore, any motion for

reconsideration would have been due by February 18, 2016 ( 10 days from

the date of the order), or February 29, 2016 ( 10 days from the date of

docketing the order), at the latest. Mr. O' Hagan' s motion was not filed

until March 7, 2016. The motion was thus properly denied as untimely. 

Second, the motion had no merit. O' Hagan did not even identify

which of the nine grounds for reconsideration set forth in CR 59 he relied

upon, and none was established by his motion. O' Hagan appeared to

claim that he was unaware of the hearing set for February 8, 2016, but the

record establishes that he was served with timely notice of the hearing. 

CP at 1212, 1213; see CR 5( b)( 2) ( authorizing service by mail, which is
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deemed complete on third day after papers placed in the mail); Leen v. 

Demopolis, 62 Wn. App. 473, 478, 815 P. 2d 269 ( 1991) ( affidavit of

service that is regular in form and substance is presumed correct). The

superior court therefore did not abuse its discretion by denying O' Hagan' s

motion for reconsideration of the court' s dismissal order as to the WSBA. 

VI. CONCLUSION

For any and all of these reasons, this Court should affirm the

superior court' s dismissal of O' Hagan' s claims against the WSBA with

prejudice. 
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